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#53 7/13/66

Mmorandun 66-37
Subject: Study 53 - Personal Injury Damages

Attached are tws copies of the tentative recormendation on this aubject
(dated Janwary 1, 1966). Plesse mark any revisions you may care to suggest
on one copy and return it to the staff at the July meeting, We plan to
epprove the bill for printing at the July meeting and the recommendation
for printing at the August meeting.

We made every effort to sbtain comments on this tentative recommendation,
Notices that it was available for distribution were published in State Bar
publications and legal newspapers., One legal newspaper (at least) published
the recommendation (excluding the proposed legiglation and comments). The
entire recommendation (ineluding proposed legislation and comments) was
published in the March 1966 issue of the U.C.L.A. Law Review, together with
the research study. We include a copy of the U;é.L.A. Law Review containing
this material. We sent the tentative recommendstion to the Judicial Council
which has indicated that they will have no couments on it. We sent it to
the State Bar and the report of the Committee on Administration of Justice
is attached as Exhibit II to Memorandum 66-36,

We discuss the comments we received below,

Comments of State Bar Committiee

A "substantial majority” of the State Bar Committee recommends that no
change should be made in Seotion 163.5 (providing that personal injury demages
recovery of a married person is his or her separate property). See pages

11.12 of Exhibit IT to Memorandum £6-36. The staff recormends that no
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change be made in our recommendation. Ve agree with the minority of the
Committee and with the research consultant who has detailed the defects
in the existing statutory scheme in the resea-ch study {contained in the
attached U.C,L,A, Law Review article).

The State Bar Conmittee disapproves of the special contribution
statute. "If the principle of contribution is sound, it should apply in
all cases and the procedure should be uniform." We recommend retention
of the special contribution statute. Special contribution problems are
presented in the two types of sitvations covered by the special contribution
statutes included in our two tentative recommendations. Ve suspect, that
a factor in the disapproval of the State Bar Cormittee is the telief of
that committee that there is a need for a general re-examination of the
contribution statute.

Cormissioner Stanton's Comments

Some time ago Commissioner Stanton sent us his comments on the tentative
recommendation. Some of the comments suggest editorial changes in the
recommendation and we will take those into account when we revise the
recomnendation after this meeting and prepare a new one for your approval for
printing at the August meeting., His comments concerning the proposed
legislation are discussed below,

Section 17la, He raises the question whether this section shauld bg
nunbered 171.5 rather than i7la. Generally, we follow the numbering gystem
he suggests. However, in the Civil Code there are a series of sections
numbered: 171, 17la, 171b, 17lc, 172. We think that it would cagggli
confusion if we renumbered Section 17la as Section 171.5. -

Section 905. He asks: Can the court extend the 100 day 4i

:
£

this section? "Is the 100 day limit a statuie of limitatjgng

gégxed in




not be extended by the court, or does the courv retain its discretiosp to
permit the filing of a cross-complaint after expiration of the time limit
in the interests of justice? May the time limit be extended by stipulation
or court order?”" I think we thought of the 100-day .time limit as a statute
of limitations, but I do not recall that we discussed the specific problem
presented by Mr. Stanton's quesbtions. We could clarify the provision by
adding either of the following provisions €2 Seciion 905:

The craoss-complaint may not be filed after the time
‘gpee ified in this section,

or

The time limit for filing a cross-ccrplaint under this
section may be extended by the court for a reasonable
time in the interest of Jjustice or may be extended by
stipulation of the plaintiff and the defendant.

Insurance coverage in cases of interspousal tort ligbility.

The Commission requested that the staff make a check to determine
the extent to which automobile .insurance policies and personal liability
insurance policies cover interspousal torts. The information is
summarized in Exhibit IT {yellow pages).

Generally speaking, the National Bureau of Casualty Underwriters
has only one standard policy that contains an intra-~family exclusion.
This is the "Special Package Automobile Policy” (Revised, January 1963-
no amendatory endorsements}; Other policies do not contain such an ex-
clusion. Femily Automobile Policy (Revised, May 1, 1958--amendatory
endorsements, JAIWATY 1, 1963); Comprehensive Personal Liability Policy
{Revised, December 2, 1959--amendments, June 19, 1963)}. The policies
that do not comtain the intra-family exclusion constitute a large

maejority {perhaps 859 of the National Bureau policies.



M

' The policies all contain an intentional injury exclusion stating
that the policy dees not apply to bodily injury or property damage
caused intentionally by or at the direction of the insured.

The extent to which Califormnia policies are issued without the
addition of an intra-family exclusion is not clear. The largest insurers--
State Farm and All State--do not use the National Bureau policies, and the
State Farm and All State policies contain the intra-family exelusion.

The significance of this information is that we make property damages
recovered by one spouse from the other separate property. When we made
thie decision we assumed that most insurance policies would not.. apply to
intra-~family torts and this somewhat influenced our decision on the matter.
It is apparent that this assumption is not true. FKRevertheless, if you
will recall the difficulty we had in reaching an agreement on the statutory
scheme contained in the tentative recommendation, you can understand why
the staff recommends that we make no change in the tentative recommendation
which, as far as wesknow, has thus far not caused any one to send an
objection to us.

Negligence of one spouse bars recovery by other spouse from third person
for wrongful death of their child.

Exhibit I {pink sheet) suggests that the Commission in the course of
its consideration of Civil Code Section 163.5 consider the case where &
wrongful death action is brought by one parent for the death of a minor
child and the other spouse was negligent as well as the third person from
whom recovery is sought. This question was considered in Memorandum 61-47
and the Commiseion decided to not to make any change in the existing law
that applies in such & case.

Moreover, the Commission was directed to um ertake s study "to determine
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whether an award of damages made to a married person in a personal injury
action should be the separate property of such married person.” The
type of case discussed in Exhibit I probably is beyond the scope of our
legislative directive.

We recommend that we take no action in response to the letter set
out as Exhibit I. Moreover, because of our heavy agenda for the next
few years, we suggest tlat no action be taken by the Commission to place
this study on its agends of toplcs for study.

Respectfully submitted,

John H. DeMoully
Executive Secretary.
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Californis Law Revision Commisaion
30 Crothers Hall
Stanford, California 9305

Gen tlemen: . ‘ _
" I understand that you are considering Civil Code

Section 163.5 or the "Cobey amendment™,

I have just finished the trial of a case involving
the death of & minor ¢hild in which the comtributery negll-
gence of the mother stood as an 1ssue towards recovery.
However, there was absolutely no questlon but that the
father was gnilty of no participation in the acte leading
p to the ae¢cident and that no 1ssue of comtrlbutory negli-
gence could even he 'submitted to a Jury as to him,

In order te avoid the inequitable resnlit of no
recovery to either parent, even though cne parent is free
of any fault, I would hope that the sectiom would be amended
t0 indicate that the words “personal injury” azlso apply to
attions for wrongful death, . ‘

' - I would presume that this is GChe thrust of your
present legislative inguiry, You have undeubtedly seen the
case of Estate of Simenl, 220 Cal,App.2d 339, and the Hastings
Law Review articie which quotes Senator (oley's letter 48 to
Wis Intent regarding this amendnent, .

o ' I sm familiar with the recent DCA case of Premo Ve,
Grige, 237 ACA 202. MAlthough my viewpolnt is not unfetiered
by my inclinations, that appears to be m.mest unfortunate
decision and one which 1s weak on the law of summary Judgment
as well as the implication of this pariticular amendment,

- In my oun case, the évidence was that the mother
and father were diversed so that there was absolutely ne
reason why the father should not be able tu recover even
though the mother was unable to recover because of her
alleged contributory negligence, : .

In the Premn case, 1t seems very apparent that the
mother was absolufely free of any contributory negligence
even if agme jury were to find the father at fault and that
‘reeovery shoild have heen permitted. t6 the wother., - -

'
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California Law Revlision Committiee
Mareoh 4, 14966
Fage 2 .

' This iz 1n line with the theories presented by
the Supreme Court in Self ve. 3elf, and it 18 = fiction
o suggest as the CouPT did 1B rremc that to award recovery
Lo one parent but mot %o the othe¥ I a distinction without
a dlfference, The facts of life often indicate that there
really 1z a difference when a recovery of this type is
permitted. ‘ ‘

_ Thank you for reading this 1attér,‘and‘1 trusy
that your recomuiehdstion will be favorable to this point
of view. ' S : ‘

very truly-yeurs, )

"f»:.’”/“r‘ Y, )
~ . P P Y
£ ,;:»’Z., A

¢, “Robert Wallsch.
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Tort Liabillty Study

Dear Bob:

Plgase refer Yo your letver and snolodures of Decenbar 27, 19€5. 1 thought
I would place my thoughts on paper and then possibly we could get together as to
the type of reply wu dacide to send, ;

The types of polinies M Havvey seens interested in and of which he reguests
copies seem to be autowobile liability pollcies Xsnuved to owners of private
pasgenger sitomobiles end comprakensive persenal liabdlity polfcles. Accordingly, .
1 am enclosing cepies of the followlng!

(1} Presest Tamily swtomobile Policy Tom s inended by Endersewment 4798,
(1} Present Special Packege Autwncbile Palicy Faen.

{31 (ad Fressnt (tmﬁz’*a‘?m-ﬁ:a.iw& Fewsonal Idability Policy Form 25 ausnded by
endor srrant G?uses:.

(b} The Jackat togetiws wdth the Comprwhensive Personal Coverage Part,
which supersedes the prosent Cumprehensive Personal Liability Policy
Form, ay of July i, 12966, :

At the cutset, I would oifer two cavents: (1) the enclosed forms are
promulgated by this Bureau For its meibere and subscribave - all combenies
way pot be uaing them in Calllaraia; (2) the questions ave of a type that
companies may contider tha mswers to be eithin Chaly enslushve province,
espectially o any partiouier faet situatien - hoave they wontld not wish to bae

 bound Ly our mmswers.

A8 to the four guestions:

i. Only the Special Package Aultomobile Foliey Forns kas an intra-family
exclusion () on page 5. . Aucordingly, this poliey would not cover
inter~speusal tert ligbility. Siiwe the athers 4o not have such an
exclusion and aince they zower in the Insuring Agreement "all sums
which the insured shall become lsgally obligated +o pay as damages"

I would think they would nover interespouss) towt liabllity in a state
like Califormia where swch Lisbility semns to exist, Yhether an
iptra-fanlly exclueion will be inserted in these other forms in the
futume, oply time will tell. ;

2. Each of the enclosed iwtomobile forms have m inténtiseal injury
exclusion stating that the policy doee nek apply "to bodily injury
or property dmage cemged Intentimally by or at the direction of

- the insured®. ' ' :

i
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- Bection M7R5% ef the Californis Vehicle fode permits & guest in a

vablcle to recover enly when the injury prozimately mesulied Ffroa

ne Muillful misconduet™ of the deiver. [In construing this phrase,

the Supreme Cowrt of Califormis nas stated that it "mewns intentional
wiromgful conduet, dese either with knewledge that serious fnjury to the
guest probubaly wilid wesult «r with g wapiss and reckless disregard of

the posaibie resulta®,  The Dourt addéed that its exintence is essentially

a gquestion of fact and that “an intent to injure smyome i6 not a

Moeagnry Lngredient of willful miscenduet™. {Reutber v. Viall,

1865, 398 ¥, 24 792, 7951,  As earlisr cuse draws the distinction

betveen "wiL1fwl misconduct” wherwin an latent to lnjure the gusst is

present snd wheme it iz not by stuking "wone may be gullity of willful

misconduct in the operaticn of an sutonobile, awt oaly when he perforss an

act, or opits to do so, with the dmliberate Intent to injure his

guest, but he iy 2ise be pullty of such celpable conduct vhen he

knewingly perfoisms an act or fails to do so with soch wantan and

reckiess dlsregurd of convequesces that he inows, or iz ¢harged with

krowledge, that an injury or death will probably vesult from his

conduct®,  (Hagolund v, Nelsom, 1937, 73 P. 24 265, 268,

Section 533 of the Californis Insurance Cods stabes that “am insurer

ig not liablle for a loss coaused by the willful act of the Inswred; but

he is mot evonenzted by the negiigrnce of the inwured, or «f the insured's
agents or uthers", The Cowrts sinfilarly have dvawm a distinction here
botween wiliful misconduct which fnwelwss fntent to Inture the vietim

and that which does not asd monclwde thet the statete does not

profseribe coveryge for the latter, however mapmion, reckless or gross

tha act may be. {See Sscobebe v, Trawslers Tos, {o., 1981, 17 Cal.

Hpdoo, 218, 22355 3%56U, 3B Cal, Rptra G435, 0W5 ),

Therefiore, it seems To me that coverage for 1iability of au operatos
& guest uader Vehldcle Dode Section XTIS5HE would dupend oo whether
the avtonobile policy exclusion, wppiving to injuriss “caused
intentlonally by ok st the direction of the insumed” (v Section 533
of the Insurance Code which seems directed to the same end) can be
said to apply to the partlonlar foct sitvarion,

3. The enclosed forms cover "all swmn wiish the fnguwed shall becors
tegally obligatwl to pay as demages dessuse of Ledily injey oo
preperty damage™. It seems To me that this would alse sover any
cantoibution the insured 1s Fforced to make undey Seatien &75 of the
Cole of Civil Prvcedure, providing for centiibution betwees Joimt
tort feasors, to the extent this sectimm {s appliceble. (Ses Truck
Ing, Exchanpe ¥, Amevican Suiwty Co,, 1964, 338 F, 4 8111,

4o Ay noted above, wach of the encloved foems have an axclusicn applying
to Injuries "cawsad intenticnally by or a% the dirotisn of the
insuped". FHowewver, they also provide, by the Persons Insured provision,
for severabllity by stating that the insurance ™applies separately to
each insured apiinst vhom claim is mide: or suit is brought™. Therefore,
I would think the same result shoyid obtaie as i the Aresson case as
to an insured who 4id not intentiomally ciuse the injusy er direct
it. : '

Would you please sew that copy of your muply gees to Johm A, Wadlewski,
manager of owr Pacifie Coust Branch OFfics, _ ' '
EFE:CD ' | £ : {
Enes. . ' :




#53
STATE OF CALIFORNIA

CALIFORNIA LAV

REVISION COMMISSION

TENTATIVE RECOMMENDATION
relating to
UHETHER DAMAGES FOR PERSONAL INJURY TO A MARRIED PERSON
SHCULD BE SEPARATE OR COMMUNITY FROPERTY

Jenuery 1, 1966

California Iaw Revision Commission
30 Crothers Hall
Stenford University
Stanford, Californis

WAREINCG! This tentative recommendation is being distributed so that
interested persons will be advised of the Commission's tentative
conclusions and cen meke their views known to the Commission. Any
cerments sent to the Commission will be considered when the Coamission
determines vhat reccmmendation it will make to the California legislature.
The Ccmmission often substantially revises tentative recommendations
as_a result of the comments it receives. Hence, this tentative recemmen-
deticn is not necessarily the reccomendation the Cemmission will submit

. ta the Lerislature.
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#53 | 1/1/66
TENTATIVE RECOMMENDATION
of the
CALIFCRNIA LAW REVISION COMMISSION
relating to
WHETHER DAMAGES FOR PERSONAL INJURY TO A MARRIED PERSON
SHOULD BE SEPARATE CR COMMUNITY PROPERTY

The 1957 lLegislature directed the Law Revision Commission to undertake
& study "to determine whether an award of demages mede to a married person
in a personal injury action should be the separate property of such married
person.” This study involves more than a consideration of the property
interests in dameges recovered by a married perscn in a personal injury i
action; it also involves a consideration of the extent to vhich the contribu-
tory negligence of one spouse should be imputed to the other, for the doctrine
of imputed contributory negligence has been determined in the past by the

nature of the property interests in the award.

llany, if not mcet, actions for the recovery of damages for personal
injur;” in vhich the contributory negligence of a spouse is a factor arise EERT
of vehicle accidents. Because contributory negligence is imputed to vehicle
owners under Vehicle Code Section 17150, that section creates speciel problems
of imputed contrivutory negligence betweeh spouses, The problems of imputed
conlbributory negligence under Section 17150 are deal: sith in a recommendation
that i1l be separately published, Nevertheless, that recommendation should .
be cansidered in connection with this recommendation, "for the two.recormendas-, -
tions taken together, provide a comprehensive and consistent statutory scheme
on the subject of imputed contributory negligence betireen SpoOUSEs,
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Personal injury damages as separate or community nroperty

Prior to the enactment of Civil Code Section 163.5 in 1957, damages
awarded for a personal injury to a married person were commanity property.

CIVIL CODE §§ 162, 163, 164; Zaragosa v. Craven, 33 Cal.2d 315, 202 P.2d

73 (1949}; Moody v, So. Pac. Co., 167 Cal. 786, 141 Pac. 388 (1914%). Each

-

spouse thus had an iInterest in any damages that might be awvarded to the

other for a personal injury. Therefore, if an injury to a married person
resulted from the concurrent negligence of that person's spouse and a third
party, the injured person was not permitted to recover damages, for to allovw re-
covery Wwould permit the negligent spouse, in effect, to recover for his own

negligent act. Kesler v. Pabst, 43 Cal.2d 254, 273 P.2d 257 {1954).

Civil Code Section 163.5, which provides that demages awarded to a
married person for personal injuries are separate property, was enacted in
1957. 1Its purpose was to prevent the contributory negligence of one spouse
from being imputed to the other to bar recovery of damages because of the
community property interest of tﬁe guilty spouse in those damages. Estate of
Simoni, 220 Cal, App.2d 339, 33 Cal. mptt. 845 (1963); b WITKIN, SUMMARY OF
CALIPCRIIA LAV 2712 {1960).

£lthoygh Sectlon 163.5 eliminated.the doctrine of Imputed contributory
neglirence insofar &s that doctrine wés based on the community nature of a

spouse's personal Injury demages (see Cooke v. Tsipouroglou, 59 Cal.2d 660, 664,

31 Cal. Rptr. 60, 381 P.2d 940 (1963)), its sweeping provisions have had other
and less desirable consequences , jincluding the following:

Becticn 163.5 applies to any recovery for personal Injuries to a married
person régar&less of whether the other spcuse had anything to do with the

injuries, thus changing the law in an important respect although it was
-0



unnecessary to do so to remedy the problem the legislature was attempting
to solve.,

{2) Although esrnings are community property--and are usually the
chief source of the community property--damsges for the loss of fubture
earnings are, incongruously, made the separate property of the injured
spouse by Section 163.5.

{3) Uhile expenses incurred by reason of a personal injury are ususlly
paid from community property, Section 163.5 seems to make any damages awarded
as reimbursement for such medical expense the separate property of the
injured spcouse, thus preventing the community from being reimbursed for the
out-of-pocket losses that 1t has suffered by reason of the injury.

(k) As separate property, the damages received for personal injury
are not subject to division on divorce,

(5) As separate property, persconel injury demages may be disposed of
by gift or will without limitation.

(6) In case of an intestate death, the surviving spouse receives all
of the community property, but may recelve as little as cne third of the
damages avarded for perscnal injury because they are separate property.

(7} BSome couples mey, by commingling a dameges awerd vith community
property, convert it to community property and inadvertently incur g gift
tax liability upon which penalties and interest may accrue for years before
it is discovered.

To eliminste these undesireble ramifications of Section 163.5, the
Commission reccormmends the enactment of legislation that would agaln make
rersonal injury damages awarded to a married person community property.

The problem of imputed contributory negligence ghould be met in scme less

~3-




drastic way than by converting all such damages into separate property
even when no contributory negligence is involved.

Although perscnal injury damages awarded to a:married perscn should
be community property as a general rule, the Commission recommends reten-
tion of the rule that such damages are separate property when they are
paid in compensation for an Injury inflicted by the other spouse, If
damages paid by one spouse to the other in compensstion for a tortious
injury were regarded as community property, the payment would be scmewhst
circular in that the tortfeasor spouse would be cempensating himself to
the extent qf his interest in the community property.

Management of community property personal injury damsges

Because a wife's personal injury damages are her separate property
under Civil Code Section 163.5, they are now subject to her management and
control. It is unnecessary and undesirable to change this aspect of the
existing law even though personal injury dameges are made community property.

If personal injury dsmeges were community rroperty subject to the
husband's nmanagement, the law would work unevenly and wnfairly. A ereditor

of the wife, who would have been sble to obtain satisfaction from the wife's

earnings (CIVIL CODE § 167; Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.24
116 {1954)), would be unable to levy on dameges paid to the wife for the
loss of those earnings. See CIVIL CODE § 167. A husband!s ereditor would
be able to levy on the dameges paid for the wife's lost earnings even though
he could not have reached the earnings themseives, See CIVIL CCDE § 168,
The wife's asset, her earning capacity, would be converted in effect to

the husband’'s asset by a dameges award. Yet no such conversion takes place

upon the husband's recovery of personal injury damages.

wlia
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Prior to the enactment of Section 163.5, Section 17lc provided that
the wife had the right to manage, inter alis, the ccmmunity property thet
consisted of her personsl injury demeges., Upon amendment of Section 163.5
to make personal injury demages community property, Section 17lc should be

amended to again glve the wife the right to manage her personal injury

demages ,

Payment of damages for tort liability of & married person

In Grolemund v. Cafferata, 17 Cal.2d 679, 111 P,2d 641 (1941}, the

Supreme Court held that the community property is subject to the husband's

liability for his torts. In MeClain v. Tufts, 083 Cal. App.2d 1Lo, 187

P.2d 818 {1947), it was held that the cormunity property is not subject

to liability for the wife’s torts. Both of these decisions were based on the
husband's right to manage the cammunity property, and both were decided
before the enactment of Civil Code Section 17lc, which gives the wife the
right to manage her earnings, The rationale of these decisions indicates
that the community property under the wife's control pursuant to Section
171le is subject tﬁ liability for her to;?s and is not subject to lisbility
for the husbandfs torts; but no reported decisions have ruled on the matfer.

Cf. Tinsley v, Bauer, 125 Cal. App,2d 724, 271 P.2d 116 {1954 ) {wife's

"earnings" derived from embegzlement are subject to the quasi-contractual
1igbility incurred by the wife as & result of the embezzlement under
Civil Code Section 167).

The Commission recommends the enectment of legislation to make clear
that the tort liabilities of the wife may be satisfied from the community
property subject to her manageﬁent and control as well as from her separate
property. Such legislation will provide assurance that a wife's
personal injury demages will continue to be subjeet to liability for her

torts even though they are community instead of separate property.

2= .
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When a tort liability is incurred because of an injury inflicted by

one spouse upon the other (see Self v. Self, 58 Cal.2d 683, 26 Cal. Rptr.

97, 376 P.2d 65 (1962), and Klein v. Klein, 58 Cal.2d 692, 26 Cal. Rptr.

102, 376 P.2d 70 (1962), which abandon the rule of interspousal tort immunity),
it seems unjust to permit the liable spouse to use the community property
(including the injured spouse's share) to discharge that liability when the

guilty spouse has separate property with which the liability could be

-dischurged. The guilty spouse should not be entitled to keep his sepsarate

estate intact while the community property is depleted to satisfy an cbligation
arising out of an injury caused by thé guilty spouse to the co-owner of the
commmunity.

Accordingly, the Commission recommends the enactment of legislation that
would require a spouse to exhaust his separate property to discharge a tort
liability arising out of an injury to the other spouse before the community

property subject to the guilty spouse's control may be used for that purpose,

imputed contributory negligence

filthough the enactment of Section 163.5 has had vndesirable ramifications
in its effect on the community property gyster, it did successfully abrogate
the doctrine of imputed contributory .negligence and allow en injured spouse to
recover for injuries caused by the cencurring negligence of the other spouse and
a third party. See Cooke v. Tsipouroglou, 59 Cal.2d 660, 664, 31 Cal. Rptr.
60, 381 P.2d 940 (1963). The enactment of legislation making personal injury
damases awarded to a married person communitj property will agein raise the

problem that Section 163.5 was enacted to solve.
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The doctrine of imputed contributory negligence should be met directly--
by providing explicitly that the negligence of one spouse is not to be imputed
to the cther. This would, however, permit an injured spouse to place the
entire tort liability burden on the third party and exonerate the other spouse
whose actions also contributed to the injury simply by suing the third party
alone; for a tortfeasor has no right to contribution frem any other tortfeasor
under Californis law unless the joint tortfeasors are both Joined as defendants
by the plaintiff and a joint judgment is rendered against them.

4 Tairer vway to allocate the burdens of liability while protecting the
innocent spouse would be to provide for contribution between the Joint tort-
feasors. Contribution would provide a means for providing the innocent spouse
with complete relief, relieving a third party whose actions but partially
caused the injury from the entire liability burden, and requiring the guilty

spouse to assume his proper share of responsibility for his fault.
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The existing contribution statute (CODE CI¥ PROC, §§ 875-880) does not
provide an effective right to contribution when one of the joint tortfeasors
is the spouse of the plaintiff. Under the existing statute, the plaintiff
is in virtually complete control of a defendant's right to contribution; for
the contribution right does not exist unless there is a common judgment
against the joint tortfeasors. A defendant has no right to cross-complain
for contribution against a person not named as a defendant by the plaintiff,

Cf. Thornton v, Luce, 209 Cal. App.2d 542, 26 Cal. Rptr. 393 (1962). Thus

& plaintiff may shield his spouse from contributicn liebility by the simple
expedient of refusing to name the spouse as a defendant. The close relation-

ship of the parties would encourage a plaintiff to utilize this control

over the defendant's right to contribution merely to shield the plaintiff's

spouse from responsibility for his fault. Therefore, to create an adequate

_right to contribution when the plaintiff's spouse is involved, legislation

ghould be enacted which gives a defendant the right to cross-complain against
the plaintiff's spouse for the purpose of seeking contribution, thus depriving

the plalntlfi spouse of the parer to excherate the guilty spouse

from contribution lizbility.

PROPOSED LEGISLATIOCN
The Commission's recoammendations would be effectusted by enactment

of the following measures:

S
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An act to smend Sections 163.5 and 17la of, and to add Sections 164.5

end 164.7 to, the Civil Code, to add a new chapter heading immediately

preceding Section 875 of, and to add Chapter 2 (commencing with Section

900) to Title 1l of Part 2 of, the Code of Civil Frocedure, relating to

tort lisbility of and to married persons ,

The pecple of the State of Californis Ao enact as follows:

SECTION 1. Section 163.5 of the Civil Code is amended to read:
163.5. A3i-domogesy-speeianl-snd~gaReraty-awarded-a-parriced
perser-in-a-eivil-aeticn-for-persenal-injuriesy -are-ska-sepavate

prepercy-ef-guak-Eavrried-persern, All money or other property paid

by or on behslf of & married person to his spouse in satisfaction of

a judgment for damages for personsl injuries to the spouse or pursuant

to an agreement for the settlement or compromise of a claim for

such Camages is the separate property of the injured spouse.

Comment., Prior to the enactment of Section 163.5 in 1957, damages paid
to & married person for personal injuries rere compunity property. Zsaragosa
v, Craven, 33 Cel.2d 315, 202 P.2d 73 (1949). The enactment of Section 163.5
made all damages awarded for personal injwiy to a married person the separate

property of such person. Lichtenauwer v. Dorstewitz, 200 Cal. App.2d 777, 19

Cal. Rptr. 65% (1962). Under the above amendment of Section 163.5, personal

..9.'..



injury demages pald to & married person will be separate property cnly if
they are pald by the other spouse. In all other cases, the former rule--
that personal injury damages paid to a married perscn are cormunity

property--vill autcmatically be restored because their character will again

be determined by the provisions of Section 16L.

~10-
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SEC. 2. Section 164.5 is added to the Civil Code, to read:

164.5, If a married person is injured by the negligent or
wrongful act or omission of a person other than his spouse, the
fact that the negligent or wrongful act or omission of the spouse
of the injured person wasg a concurring cause of the injury is not
a defense in any action brought by the injured person to recover
damages for such injury except in cases vhere such concurring
negligent or wrongful act or omission would be a defense if the

marriage did not exist.

Comment. BSection 163.5 was enacted in 1957 in an effort to overcome

the holding in Kesler v, Pabst, 43 Cal.2d 25k, 273 p.24 257 (1954), that

an injured spouse could not recover from az negligent tortfeasor if the
other spouse were contributively negligent, qp. raticnale of the Kesler
holaing was that to permit recovery would allow the guilty spouse to pro;;;
from his own wrongdoing because of his community property interest in the
damages. Section 163.5 made personal injury damages separate property so
that the guilty spouse would not profit and his wrongdoing could not be

imputed to the innocent spouse.

Section 163.5 is amended in this act to restore the former rule that
personal injury damsges are community property. To prevent the rule of Kesler
v. Pabst, 43 Cal.2d 254, 273 P.2d 257 {1¢54), frem again belng applied in pereonal
injury actions brought by o married person, Section 164.5 provides directly
that the contributory negligence or wrongdoing of the other spouse is not a
defense to the action brought by the injured spouse. However, to avoid
requiring the third party to pay all of the damages in such a case, he is
given a right to obtain contribution frcm the guilty spouse by Sections

900-810 of the Code of Civil Procedure.
-11- -
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SEC. 3. Section 164.7 is added to the Civil Code, to read:

16h.7. (a) Where an injury to a married person is caused in
whole or in part by the negligent or wrongful act or owission of his
spouse, the\community property may not be used to discharge the
liebility of the tortfeascr spouse to the injured spouse or his
liability to make contribution to any joint tortfeasor until the
separate property of the tortfeasor spouse, not exempi from execution,
is exhausted.

(b) This section does not prevent the use of community property
to discharge & liability referred to in subdivision (a) if the injured
spouse gives written consent thersto after the occurrence of the
injury.

(c) This section does not affect the right to indemnity provided
by any insurance or other contract to discharge the tortfeasor spouse's
liability, whether or not the consideration given for such contract
consisted of community property, if such contract was entered into
prior to the injury.

Corment. As a general rule, a tort liability of a married person may
be satisfied from either his separate property or the community property
subject to his control. See Section 171la and the Comment thereto. Section
164.7 is added to the Civil Code to require that the tortfeasor spouse resort
Tirst to his separate property to satisfy a tort obligation arising out of an
injury to the other spouse, When the liability is incurred because of an
ian:y inflicied by one spouse upon the other, it is unjust Lo permit the

guilty spouse to keep his separste estate intact while the community is

depleted to satisfy an obligation resulting from his injuring the co-owner of

12—
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the community.

Subdivision (b) provides that the torifeasor spouse may use community
property before his seperate property is erhausted if he obtains the written
consent of the injured spouse after the occurrence of the injury. The
limitation is designed to prévent en inadvertent waiver of ithe protection
provided in subdivision (a) in a marriage settlement agreement or property
settlement contract entered into long prior to the injury.

Subdivision (c¢) i1s designed to permit the tortfeasor spouse to rely
cn any liability dinsurance policies he may have even though the premiums

have been paid with community funds.

-13~



SEC. 4. Section 17la of the Civil Code is amended to read:
17la. (a) Por-eivil-injuries-cormitted-by-a-marricd-womaky
damagos-may-be-recsverad- fror-her-alona;-and-her-husband-shall

met-be-liable-therefory A married person is not liable for any

injury or damage caused by the other spouse except in cases where

he would be jeimtly lisble with-her therefor if the marriage did

not exist,

(3) The lisbility of a married rerson for deaik cr infury tor

pexrceoa or property may be satlsfied cnly from the separaic preperty

of such wsrried person snd the commmity property of -‘hich he has

the zzlagement and control, -

Comment.. Prior to the enactment of Section 17la in 1913, a husband
was liable for the torts of his wife merely because of the marital relation-

ship. Henley v. Wilson, 137 Cal. 273, 7O Pac. 21 {(1902). Section 17la

was added to the code to overcome this rule and to exempt the husband's
separate property and the community property subject to his control from

liability for the wife's torts. MecClain v. Tufts, 83 Cal. App.2d 140, 187

P.2d 818 (1947)}. The section was not intended to, and did not, affect the
rule that one spouse may be liable for the tort of the other under ordinary

principles of respondeat superior., Perry v. Mclaughlin, 212 Cal, 1, 297

Pac. 554 (1931)(wife found to be husband's agent); Ransford v, Ainsworth,

196 Cal. 279, 237 Pac. 747 (1925}(husband found to be wife's agent);

Mcihirter v, Fuller, 35 Cal. /pp. 288, 170 Pac. 417 (1917)(operation of

husband's car by wife with his consent raises inference of agency).
Subdivisicn (a) revises the language oi she section to clariiy its original

reaning.
“1hw
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Subdivision (b) has been added to eliminate any uncertainty over the
nature of the property that is subject to the wife's tort liabilities. It
is consistent with the existing law to the extent that the existing law

can be ascertained. Crolemund v. Cafferata, 17 Cal.2d 679, 111 P.2d 641

(1941}, held that the community property is subject to the husband’s tort
liabilities because of his right of management and control over the community.

MeClain v. Tufts, 83 Cel. App.2d 140, 187 P.2d 818 (1947}, held that the com-

munity property is not subject to the wifels tort liabilities because of her
lack of management rights over the community. Under the rationale of these
cases, the enactment of Civil Code Section 17lc in 1851--giving the wife the
right of managewent over her earnings and personal injury damages-~-probably
subjected the wife's earnings and perscnal injury damages to her tort

liabilities; but no case so holding has been found.
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2iCs 5. A new chapter heading is added immediately preceding

Section 875 of the Code of Civil Procedure, to read:

. CEAFTER 1, CONTRIBUTICN AMONG JOINT JUDGMENT TORTFEASORS

SEC. 6. Chapter 2 {commencing with Section 900) is added to
Title 11 of Part 2 of the Code of Civil Procedure, to read:

CHAFTER 2. CONTRIBUTICN IN PARTICULAR CASES

C00. As used in this chapter:

{a) "Plaintiff" means s person vho recovers or seeks to re-
COVEr & pmoney Jjudgment in a tort action for death or injury to
PErscn Or properiy.

- (b) '"Defendant" means s perscm against whom a money judgment
is rendered or sought in a tort sction for death or injury to
person or property.

{c) "Contribution cross-defendant' mesns a person against
whom & defendant has filed & croes-ccomplaint for contribution in

accordance with this chapter.

Comment, The definitions in Section GCO are designed to simplify
reference in the remsinder of the chapter, The definition of "plaintiff"
includes a cross-complainant if the cross-ccmplalrant recovers or seeks tort
damages upon his cross-complaint. Similarly, the defined term "defendant”
ineludes a cross-defendant asgainst whom a tort judgment hes been rendered
or is sought. The "defendant" may actually be the party who initiated the

' action. '"Contribution eross-defendant” means snyone from whom contribution

P ._

is scught by means of a ¢ross-complaint under thils chapter. The contribu-
tionm cross-defendant may, but need not, be a new party to the acticm.

=16-
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S0l. If a money Jjudgment is rendered against a defendant in a
tort action, a contribution cross-defendant, whether or not liable to
the piaintiff, shall be deemed to be a joint tortfeasor judgment debtor
and liable to make contribution to the defendant in accordance with
Chapter 1 (commencing with Section 875) of this title where: |

{a) The defendant or the contribution ecross-defendant is the
spouse of the plaintiff; and

(b) A negligent or wrongful act or omission of the contribution
crcés-defendant is mdjudged to have been a proximate cause of the death

or injury.

Coument. Sections G00-910 are added to the Code of Civil Procedure to
provide a means for requiring a spouse to contribute to any judgment against
a third party for tortious injJuries inflicted on the other spouse when the
injuries were caused by thelr concurring negligence or wrongfoing.

Until 1957, the deetrine of imputed contributory negligence forced_gn
injured spouse to bear the entire loss caused by the goncurring negligeﬁce
of the other spouse and s third party tortfeasor. The 1957 enactment of
Section 163.5, in effect, permitted the injured spouse to place the entire
tort liability burden upon the third party tortfeasor by suing him alone,
thus in practical effect exonerating the cther spouse vhose actions also
contribubted to the injury. A fairer way to allocate the burdens of l;§b11i§¥;
while proteciing the innocent spouse is to require contribution betweehfthe
Jjoint torifeasors. These sections provide a mesns for doing so. '

Section S0l establishes the right of the third party tortfeasor to

obtain contribution from the plaintiff's spouse. To give a negligent spouse

~17-
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an equivalent right of contribution, Section 901 also permits a defendant
spouse to obiain contribution from a third party tortfessor.

Section 901 requires an adjudication thet the negligence or misconduct
of the defendant's joint tortfeasor was a proximate cause of the injury
before the right to contribution arises. To obtain en adjudication that is
persopnelly binding on the joint tortfeasor, the defendant must proceed
against him by erces-ccoplaint and see that he is properly served, See
Section 905 and the Ccmment thereto, Usually the fault of the defendant and
the fault of the contribution eross-defendant will be determined at the same
time by the same judgment. But if the defendant's cross-action is severed
and tried separately, the showing required by Section 901 for an adjudication
that the contribution cross-defendant is a Joint tortfeasor consists merely
of the judgment against the defendant snd the fault of the contribution cross-
defendant. Section 901 does not permit a contest of the merits of the Judg-
ment against the defendant in the triasl of the cross-action., Cf. Zaragqsa Ve
Craven, 33 Cal.2d 315, 202 P,2d 73 (1949) (nonparty spouse bound by Judgment
in action for persconal injuries brought by other spouse because of privity
of interest in the demages sought).

After the defendant has obtained a Judgment establishing that the
eontribution cross-defendant is a joint tortfeasor, his right to contribution
is gavéfned by Sections 875-880 of the Code of Civil Procedure, relating to
contribution among joint tortfeasors. Thus, for example, the right of
contribution may be enforced only after the defendant has discharged the
Judgment or has paid more than his pro rata share. The Pro rata share is
determined by dividing the amount of the Judgment among the total number of
tortfeasors; but where more than one person ie ligble solely for the tort

-18.
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of one of them--as in master-servant situations«-they coniribute one pro
rata share. Consideration received for a release given to one joint tort-
feasor reduces the amount the remaining tortfeasors have to contr;buter
And the enforcement procedure specified in Ccde of Civil Procedure Section
878 is applicable.

Under Dection 901 the defendant may be entitled to contribution even
though the person from whom contribution is sought might not be independently
liable for the damage involved. For exemple, if the contribution cross-
defendant bas a good defense based on Vehicle Code Section 17158 (the guest
statute) as against the plaintiff he may still be held liable for contribu-

tion under Section 901.

-19a .
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S05. A defendant's right to contribution under this chapter
nmust be claimed, 1f at all, by cross-complaint in the action brought -
by the plaintiff. The defendant shall file a cross-complaint for
contribution at the same time as his answer or written 100 days after
the service of the plaintiffts camplaint upon the defendant, which-
ever is latep,

Comment, BSection 905 provides that the right to contribution created
by this chapter must be asserted by cross-complaint. If the person claim-
ing contribution began the litigation as a plaintiff and seeks contribution
for damsges claimed by eross-complaint, Section 905 authorizes him to use a
eross-compilaint for contribution in response to the cross-complaint for
damages.

The California courts rreviously have permitted the cross-complaint to

be used as the pleading device for securing contribution, City of Sacramento

v. Superior Court, 205 Cal. App.2d 398, 23 Cal. Rptr. 43 (1962). Section 905

requires the use of the cross-complaint so that all of the issues may be
settled at the same time 1if it is possible to do so. If for some reason a
Joint trial would unduly delsy the plaintiff's action--as, for example, if
service could not be made on the contribution crogs-defendant in time to
permit a joint trial--or if for some other resson a Joint trial would not
be in the interest of Justice, the court may order the actions severed,

CODE CIV. PRCC, § 104B. See Roylance v. Doelger, 57 Cal.2d 255, 261-262,

19 Cel. Rptr. 7, 368 P.2d 535 (1962).

Under existing law a crggﬁ?homplaint must be filed with the answer un-
less leave of court is obtai;éﬁ to file the cross-complaint subsequently.
CODE CIV., PRCC. § 4h2, Under éection 905, however, a cross-complaint for

~20=
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contribution may be filed as a matter of right within 100 days after the
service of the plaintiff's ccmplaint on the defendant even though an
answer was previously filed. This sdditional time is provided because it
wey not beccme apparent to a defendant within the brief pericd for filing
an answer (10-30 days) that the case is one where a claim for contribution
may be asserted. Section 905 also limits the time within vhich a cross-
complaint for contribution mey be filed in order that the assertion of the
contribution claim might not be unduly delayed,

Inasmuch as no right to contribution acerues wntil the liability of

the defendent has been adjudicated and he has paid more than his pro rata

share of the judgment, there is no time limit on the right to file a

crogs-complaint for contribution other than the limitetion prescribed in
Section 905. A plaintiff's delay in filing his complaint for damages

until the end of his limitations period will have no effect on the defendant's
right to file a cross~complaint for contribution within the time limits

prescribed here,
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906. TFor the purpose of service under Section Y17 of a crobse
complaint for contribution under this chapter, the cause of sction
against the contribution cross-defendant is deemed to have arisen

at the same time that the plalntiff's cause of actlon arose,

Comment. Section 417 of the Code of Civil Procedurs permits a personal
judgment to be rendered sgainst a person vho is personally served outside

the Btate if he was B resident of the state at the time of service, at the

%

ljiiﬁélbf the commencement of the action, or at the time the cause of action

. qu;e, Section 906 has been included in this chapter to eliminate any-
uncertainty concerning the time a cause of action for contribution arises
for purposes of service under Sectlon 4#17. Section 906 will permit personal
service of the cross-ccmplaint outside the state 1f the cross-defendant was

a resident at the time the pleintiff's cause of action arose.

LDD.
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907. Each party to the cross-action for contribution under
this chapter has a right to a jury trial on the guestion vhether g
negligent or wrongful act or omission of the centribution cross-
defendant was a proximate cause of the injury or demage to the i

plaintiff.

Comment. If the contribution cross-defendant were a ccdefendsnt in
the principal actlon, he would be entitled to & Jury trial cn the izsue
of his fault. Section 0T preserves his right to a jury trial on the
issue of his fault where he is brought into the action by cross-complaint

for contribution., After an adjudication that the contribution cross-defen-

dant is a joint tortfeasor with the defendant, neither joint tortfeasor is
entitled to a jury trial on the issue of contribution. Judgment for con-
tribution is made upon motion after entry of the judgment determining that
the parties are joint tortfeasors and after payment by one tcrtfeasor of
more than his pro rata share of that judgment. CODE CIV, PRCC. §§ 875(c),
878. The court is required to administer the right to contribution "in
ac¢crdance with the primeiples of equity.” CODE CIV. PRCC. § B875({b). 4s
the issues presented by a motion for a contribution judgment are equitable

issues, there is no right to & Jjury trial on those issues.

8



908, TFailure of e defendant to claim contribution in accordanee
with this chapter does not impair any right to contribution that may

othervise exist.

Comment, Section 908 is ineluded to make it elear that a person
named es g defendant deoes not forfeit his right to contribution under Ceode
of Civil Procedure Sections 875-880 if a joint tortfessor is named as a
eodefendant in the original action and he fails to eross-complain sgainst

bis g¢cdefendant pursuvent to this ehapter.

- I



A

()

209. Subdivision (b) of Section 877 of the Code of Civil

Procedure does not apply to the right to obtain contribution under

this chapter.

Comment. Section 877(b) of the Code of Civil Procedure provides that
8 releaéé, dismissal, or covenant not to sue or not to enforce a Judgment
discharges the tortfeasor to whom it is given from all liability for any
contrihuﬁion to any other tortfeasors. The policy underlying this provision
of,ﬁhe;ﬂddezof Civil Procedure 1s to permit settlements to be made without
“the nééessity for the concurrence of all of the tortfeasors. Vithout such
& provision, a plaintiffts settlement with one tortfessor would provide
that tortfeaser with no assurance that another tortfeasor would not seek

contribution at & later time. Here, however, the close relationship of the

=§;rtie$:involved would encourage plaintiffs to give releases from liability, not

~ for the burpcse of bona fide settlement of s claim, but merely for the purpose

of exacting full compensation from the third party tortfeasor and defeating
his right of contribution. To permit such releases to defeat the thirdr
rerty's right of contribution under these sections would frustraté the .
purpose underlying this law. Hence, the provisions of Code of Civil Prﬁp
cedure Section 877(b) are made inapplicable to contribution sought under

this chaptor.
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910. There is no right to contribution under this chapter in
favor of any person who intenticnally injured the persom killed or

injured or intentionally damaged the property that was deamaged.

Comment. Section §10 mey not be necessary. Section 875(d) provides:

'"Ther£5§hnll;be no right of contributicn in favor of any tortfeasor who

has intentionally injured the injured person.” Section 910, howevery is

”inc;yﬁed to make clear thet this substantive provision in the chapter
'%éléting to joint judgment tortfeascrs applies to the right of contribution

under this chapter. Moreover, Section 910 applies to inteniicnally caused

property dsmage, whereas Section 875(d) appears to apply only to intentionally

ecaused persconal injuries.
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SEC. T+ This act does not cenfer cor irpair any right cr defense
arising out of any death or injury to perscn or property occurring

“prior to the effective date of this act.

Comment. This act changes the nature of personal injury damages from
separate to community property. It also creates s contribution liability
on the part of a person who may have been previously immune from liability
for his conduct. In order to avoid making any change in rights that may
have become vested under the prior law, therefore, the act is made
inéﬁﬁiiéable to causes of action arising out of injuries occurring prior

to thé effective date of the act.

-27-
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An act to amend Section 17lc of the Civil Code, relating to community

property.

The pecople of the State of California do enact as follows:

SECTION 1. Section 17le of the Civil Code is amended to read:
17lc. Notwithstanding the provisions of Sections 161la and 172
of this code, ard-subjeet-se-tke-previsions-ef-Seetions-16k-and-169
of-this-eedey the wife has the menagement y and control and-dispesitien;
ether-than-testamentary-exeept-as-othervwice~permnitted-by-1awy of the

comunity personal property meney earned by her , and the community

personal property received by her as damages for personal injuries

suffered by her, until it is ccmmingled with sther community property

subject to the management and control of the husband, except that the

husband ray use such community propefty recelved as damages to pay for

expenses incurred by reascon of the vife's perscnal injuries and to rew .

imburse hls separate property ar the ccmwunity propercy subject to his

nanasement and control for expenses pald by reason of the wife's perscnal

injuries..
Luping-suek-bike=as The wifc uay have-the-ERRagerensy-osRtrel-and
dicpssisicn-ef-greR-moneyy~AB=-Rerain-pravidad y«fhe ez not nake a gift

khevasf of the compunity property under her management énd controi , or

dispose of the same without a valuable ccnsideration; vithout the written

consenf‘cf the husbtand, The wife may not make a testamentary disposition

of such ccrmunity property except as otherwise permitted by law.
This section shall not be construed as making Such merew

sarnings or damages the separate property of the wife, nor as changing
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the respective interests of the husband and wife in such meRey

cormunity property , as defined in Section 161a of this code.

Comment. Prior to 1957, Section 17lc provided that the wife had the
right to manage and control her personal injury damages., When Section
163.5 was enacted to make such damages separate instead of community
property, the proviéions of Section 171c giving the wife the control over
her personal injury damages were deleted. As the amendment of Seetion 163.5
again makes personal injury damages community property instead of separsate,
Section 17lc is amended to restore the provisions relating to the wife's
right to manage her personal injury dameges.

The personal injury damages covered by Section 17lc are only those
damages received as community property., Damages received by the wife from
her husband are separate property under Section 163.5; hence, Section 17le
does not give the husband any right of reimbursement from those damages.

Section 17lc has been revised to refer to "personal property" instead
of "money." This change is designed to eliminate the uncertainty that
existed under the former language concerning the nature of earnings and
damages that were not in the form of cash. The husband, of course, retains
the right to manage and control the community real property under Section
172a.

The reference to Sections 164 and 169 has been deleted as unnecessary;

neither section is concerned with the right to manage and control community

property.
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SEC., 2. This act shall become effective only if
Bill No. is enacted by the Legislature at its 1947 Regular
Session, and in such case this act shall take effect at the same

time that Bill No. takes effect,

Tiote: The bill referred to is the first of the two proposed measures

contained in this tentative reccmmendation,

)
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